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DECISION OF THE HEARING OFFFIC
ER

I. PROCEDTJRAL HISTORY

On May 27, 2008, Complainant Benjamin C
ortes, a then 58-year-old man Hispanic 

man

of Columbian national origin, filed a comp
laint with this Commission charging Res

pondents

with discrimination on the basis of his age
, gender, national origin and retaliation. T

he

Investigating Commissioner issued a proba
ble cause determination. Attempts to conc

iliate the

matter failed, and the case was certified for p
ublic hearing. A public hearing was held

 before me

on June 25-26, 2014. After careful conside
ration of the entire record before me and 

the post-

hearing submissions of the parties, I make
 the following findings of fact, conclusion

s of law and

order.

1 Previously known as the Department of Soc
ial Services



II. FINDINGS OF FACT

1. Complainant Benjamzn Cox-tes, w
ho is a Hispanic man of Columbian

 national origzn,

was bom in 1949. He began workin
g for Respondent, Department of C

hildren and Families

("DCF") as a Social Workex in 19$
0 in the DCF Worcester office. Aso

cial worker is

responsible for investigating allega
tions of child abuse and neglect, asse

ssing the service needs

of families and monitoring families
' compliance with recommended se

rvices to address the

issues of child abuse and neglect.

2. DCF is the Commonwealth's ch
ild welfare agency and is responsib

le for protecting

children from abuse and neglect b
y their caretakers.

3. Upon receiving a report of chil
d abuse or neglect ("51A"), DCF is

 obligated to begin

an investigation within two hours of
 receiving the initial report and com

plete the investigation

within 24 hours if the child is in im
mediate danger of further abuse or 

neglect. Otherwise the

investigation must be commenced 
within two days and completed wit

hin 10 working days. The

investigation includes a home visit
 at which the child is viewed. If inv

estigation shows a certain

threshold is met, DCF assigns an in
vestigator to the case. ("S 1B") Ther

eafter a care and

protection ("C &P") petition is file
d in the juvenile court, and if custod

y is assigned to DCF, it

commences its child placement and
 approval process. (Ex. R-1)

4. In 1986, Complainant was promo
ted to a supervisory position. Arou

nd 2005, the

Worcester office split into Worcest
er East and Worcester West. At that

 time, Area Program

Manager ("APM") Marta Medina, 
who is Puerto Rican, became Compl

ainant's direct supervisor.

Medina's supervisor was Area Direc
tor Nancy Prostak, who is white. 

From 2005 to 2008,

Complainant was responsible for su
pervising four to five social worker

s in the adolescent unit

within DCF's Worcester East Area
 office. Each social worker had an 

average of 20-23 cases.
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Complainant did not rautii~ely v
isit homes under DCF's care, bu

t was responsible fox reviewing

his supervisees' cases and had ac
cess to an electronic system th

at contained their case notes an
d

files. Froze 2005 to 2008 there
 were approximately 20 supervi

sors in the Worcester East Area

Office.

The Worcester East office was 
staffed predominantly by female

s, as was DCF

generally. Complainant was one
 of three male supervisors and o

ne of two Hispanic supervisors
.

He was the only male Hispanic su
pervisor.

6. Nancy Prostak was hired by D
CF as a social worker in 1973

. After promotions to

supervisor and Area Program Ma
nager (APM}, she was promoted

 to Area Director zn 2000. Sh
e

transferred to the Worcester offi
ce and when the Worcester offi

ces split she became Area

Director of Worcester East. As 
Area Director, Prostak oversaw 

the operational needs of the area

office, handled hiring and disci
plinary zssues, insured that clinic

al practice and policies and

procedures were followed and pe
rformed community work. Pros

tak's supervisor was the

regional dixector. Prostak retire
d in 2010. (Testimony of Prost

ak)

7. Marta Medina began workin
g at DCF in 1988 as a social wo

rker. She became a

supervisor in 1997 and an APM 
in 2000. Medina has known Co

mplainant for 25 years from th
e

time they worked at the Worceste
r office. On November 2, 2005

, ~vledina became

Complainant's supervisor. Medi
na supervised five supervisors,

 including Complainant. Medin
a

currently works as an APM in DC
F's Lowe11 office.

8. Matthew Lefebvre, who is a w
hite man, has worked for DCF 

since 2007. In 2007 and

2008, Lefebvre worked in the Ea
st Worcester adolescent unit und

er Complainant's supervision.

He cturently investigates incomi
ng cases in the SDS unit.



Alle eg d Dist~arate Treatment

9. Complainant testified that Medi
na had a camaraderie and friendship w

ith his co-

workers from which he was excluded
 and that she organized office parties 

to which he was not

invited. Medina denied excluding Comp
lainant from office events and state

d that he

participated in many office events, mon
thly meetings and outings with supervi

sors.

10. Complainant claimed he was not al
lowed to participate in trainings. Med

ina disputed

his testimony in this regard. She testi
fied that Complainant participated in

 the "colors" training

which involved team building activities
; she and Prostak selected Complain

ant and other male

employees to participate in the nurturin
g fathers' group as male role models 

for in-office training

for fathers involved with DCF. She en
couraged Complainant to participate

 in a multi-day

training on racism and recommended he 
take a supervisors' training called Le

arning Circles.

11: Complainant believed difficult case
s were assigned to him because he wa

s a

Hispanic male, although he acknowled
ged that he supervised a specialty unit

 and that cases

involving adolescents were assigned to hi
s unit.

12. Complainant testified that on occasio
n, some of his supervisees sought adv

ice from

Medina instead of him, a practice that
 undermined his authority. Medina t

estified that she never

encouraged workers to come to her dir
ectly. She stated that in 2006 or 2007, 

she supported

Complainant when one of his supervise
es sought reimbursement for unwarra

nted travel and was

otherwise insubordinate to Complainant
. Medina admonished the worker fo

r acting in an

unprofessional manner. (Testimony o
f Medina)

13. Complainant stated that Medina did
 not meet with him on a weekly basis 

for formal

supervision as scheduled and that whe
n he sought her assistance she often di

smissed him in a



disparaging tone by saying, "Can
't you see Pm busy? It's not 

your duty day." (Testimony of

Complainant)

14. Complainant testified that on
 one occasion, Medina denied 

the request of his

supervises to meet with him and M
edina on an urgent case matte

r because it was not his duty

day. (Testimony of Complainant)
 However, the documentary ev

idence shows that the worker'
s

original request, dated Tuesday,
 August 7, 2007, was to meet 

sometime that week.

Complainant's follow-up reques
t stated that he wished to meet t

hat same day, Tuesday, becaus
e

it was the supervisee's duty day.
 Neither request indicated that 

the matter was urgent. Medina

responded that she could not me
et with them on Tuesday and in

dicated they could discuss the

matter on Thursday during Compl
ainant's scheduled supervisio

n. (Ex. C-2; Testimony of

Medina)

15. Medina testified that althoug
h she and Complainant were sch

eduled to meet weekly,

on occasion they would not be a
ble to meet because of scheduli

ng conflicts. She took notes of

their formal meetings. (Ex. R-6
) She stated that Complainant 

also came to her two or three

times daily for informal supervi
sion and needed more guidance

 than other supervisors with his

level of experience. She testifie
d that Complainant's subordina

tes appeared to be frustrated wi
th

him. I credit her testimony.

16. Complainant testified that w
hen he told Medina that it was 

necessary to find a

placement for a dog left behind w
hen children were removed fr

om a home by Respondent,

Medina mockingly called out th
at Complainant wanted to place

 the dog in foster care and this

embarrassed Complainant. (Tes
timony of Complainant)

17. Lefebvre testified that Comp
lainant was an effective and su

pportive supervisor. He

observed that Complainant was v
ery nervous when they discusse

d cases with Medina and he
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observed that some of Compla
inant's interactions with Me

dina were strained and tha
t she was

tough on him. I credit his t
estimony.

18. Khrystian King, a black
 rnan who has worked at DC

F since 1998 as an adolesce
nt

social worker at Worcester E
ast, observed tense interacti

ons between Medina and Co
mplainant

and he once observed Medin
a and Prostak commenting 

about Complainant's lack o
f

competence. I credit his tes
timony.

19. Medina denied ever pub
licly or privately disparagin

g Complainant.

20. In Complainant's perfo
rmance review of 2006-2007

, Medina noted that Compl
ainant

"needs to work on decision
 making in regards to cases th

at might need speczal atten
tion... needs

to be consistent with policy,
" and ... "has made some cl

inical decisions on cases and
 issues that

have put children at risk. Sh
e further noted: "This is una

cceptable and needs immedi
ate

correction." Although she ga
ve him. an overall rating of "m

eets expectations," she no
ted that the

rating was subject to change
 and that Complainant's per

formance had to improve. (E
x. 10)

21. On his 2009 performan
ce xeview, Medina wrote that

 Complainant had difficult
y

following pzotocol regarding
 the placement of children (E

x. C-9)

Case B

22. DCF's long-standing po
licy was that, prior to placin

g a child in DCF's custody w
ith

relatives who had not been 
approved as foster parents, D

CF had to run a CORI chec
k and a

department background che
ck on the relative and have a

 social worker view the ho
me to make

sure it met DCF's physical sta
ndards. (Testimony of Compl

ainant) This was also know
n as a

"temporary home study." I
t was possible to perform all o

f these tasks within one busi
ness day.

(Testimony of Prostalc; Tes
timony of Lefebvre)
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23. On September 10, 2007, a social worker under C
omplainant's supervision received

notice that a care and protection petition had been filed
 with regard to an adolescent boy and the

Juvenile Court had scheduled a temporary custody heari
ng regarding the family's children to

take place on September 14, 2007. (Testimony of C
omplainant)

24. On September 13, 2007, the day before the sche
duled temporary custody hearing,

Complainant discussed the children's case with Medi
na and she instructed Complainant that if

DCF received custody of the children he would need
 to follow the DCF's policy regarding their

placement. (Ex. R-2; Testimony of Medina)

25. The temporary custody hearing was covered by 
Lefebvre because the worker

assigned to the case was on vacation. On the afte
rnoon of September 14, Lefebvre informed

Complainant that DCF received custody of the childre
n and they were placed with family

members who had not been studied and approved by 
the agency. Complainant did not discuss

the matter with Medina on that day. (Testimony of C
omplainant; Testimony of Medina)

26. Complainant stated that he sent notice to the wor
ker, after the fact, to do a CORI

check and a home visit when she returned from vaca
tion. (Testimony of Complainant)

27. On September 24, Complainant advised Medina
 that one of the children in Case B

was with a relative without previous approval by DC
F, another child was at home and had not

been seen since the filing of the C&P on September 
10 and that a third child already in the

DCF's custody and her newborn were living with a r
elative without DCF's approval. He

informed her that the social worker assigned to the c
ase was on vacation and that Complainant

did not follow through. (Testimony of Complainant)

28. On September 24, Medina immediately met with 
Prostak and advised her that three

children who had been in DCF's custody for 10 days 
had been not been assessed. Complainant
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met with Medina and Prostak on S
eptember 24 and told them he did n

ot comply with the policy

because the children's court-appoint
ed attorney had told him that the

 placements were

satisfactory. He acknowledged that
 he allowed the placements to cont

inue without checking the

criminal records or prior history of
 involvement with DCF of the chil

dren's caretakers. Prostak

directed him to immediately condu
ct the study and background check

. (Testimony of

Complainant, Medina and Prostak
)

29. Prostak testified cxedibly that 
the policy regarding temporary ho

me studies was

discussed regularly in supervisors'
 meetings. She testified credibly t

hat Complainant was aware

of the policy, as she had previously
 met with him and one of his work

ers on a case where a child

in DCF custody had visited an aunt
 overnight without a prior home s

tudy or background check

having been done. Prostak admoni
shed Complainant to make sure th

is did not happen again.

30. Prastak testified that Complain
ant's actions with regard to the B

 case demonstrated a

blatant disregard for DCF's policies
 and placed the children in the ca

se at risk of harm.

Therefore, in November 2007, Pros
tak suspended Complainant from 

work for three days without

pay. The social worker was not 
disciplined. Prostak testified that 

she had never disciplined

anyone else for a violation of such
 policy. She believed that the susp

ension was appropriate

because the policy had been discu
ssed with supervisors many times 

and DCF was responsible for

ensuring that children are placed i
n safe environmenfis. (Testimony o

f Complainant; Testimony

of Prostak; Ex. R-2)

Promotions

31. In early 2008, Complainant sou
ght to apply for three vacant APM

 positions. As part

of the application process, a1I intern
al applicants must first submit to 

the Human Resources

Department ("HRD") an applicatio
n and a Supervisor's Reference Fo

rm, which provides a place
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for the signature of the applicant's super
visor, who can recommend the applica

nt or not, and may

make comments. Regardless of whether 
the supervisor recommends the applica

nt, the

supervisor's reference form must be su
bmitted in order for the application to b

e considered.

(Testimony of Complainant)

32. One of the APM positions was locat
ed in the Worcester East office. The appl

ication

deadline for this position was February 2
8, 2008.2 (Testimony of Complainant; 

Ex. C-3)

33. Complainant testified that after sev
eral attempts to obtain Medina's signat

ure on the

supervisor's reference form, she told him
 that she would not sign the form becau

se he was not

qualified for the position. Therefore, his application was rejected a
s incomplete. (Ex. C-4;

Testimony of Complainant) I do not cre
dit his testimony.

34. Medina testified that she did not re
fuse to sign the form. She stated that C

omplainant

came to her office close to the application
 deadline and asked for a recommenda

tion for the

position of APM. She explained that s
he could not recommend him for the posi

tion and set forth

the reasons why she deemed him unquali
fied for the position. She stated that Com

plainant never

asked her to simply sign the form and st
ated that he left her office without req

uesting her

signature on the form. I credit her testi
mony.

35. On March 4, 2008, after the Februar
y 28 deadline, Complainant submitted,

 absent a

supervisor's reference form, an Interna
l Job Application and cover letter to ("

HRD") indicating

his interest in three available APM ope
nings. One of the positions was in the 

Worcester East

office. 3 (Ex. C-4)

2 The posting describes the Area Progra
m Manager as a senior management pos

ition that provides, inter alia,

supervision to supervisors.

3 Although Complainant listed three job 
postings on his application, the email co

rrespondence between Complainant

and I-~ZD concerns only one APM posit
ion in the Worcester Central Office.
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36. On March S, 2008, HRD ema
iled Complainant requesting th

e supervisor's reference

form. After office hours on Frid
ay, March 7, 2008, Complainant 

emailed HRD that his

supervisor had refused to complet
e the reference form. On Monday

, March 10, 2008, HRD

informed him that completed app
lications had already been sent 

to the hiring manager and HRD

could not refer his incomplete appl
ication fox consideration. (Ex.

 C-5)

37. Medina recommended a whi
te, female employee under her su

pervision for promotion

to an APM position in the East Wo
rcester office and fihat employee

 was promoted to the APM

position by Prostak. (Testimony o
f Medina)

38. Prostak recalled Complainan
t applying for an APM position

 but stated that he was

not the most qualified applicant 
and that the successful applicant 

was a white woman whose

qualifications fit the open positio
n.4 (Testimony of Prostak)

Case "C"

39. On Sunday May 4, 2008, Pr
ostak received a call from her Re

gional Manager about a

case that had come to the attentio
n of DCF's Commissioner, who

 was inquiring about children

living in a home under poor condi
tions. DCF had received a SIA r

eport from a Local police

department after officers entere
d a home and found children livi

ng under deplorable conditions.

The children had been removed f
rom the home by emergency res

ponse workers on the night of

Friday, May 2, 2008. At the time
 of the children's removal, the f

amily had had an open case

with DCF for over a year that wa
s assigned to one of Complainan

t's social workers, a white

female with 25 years employment
 with DCF. (Testimony of Compl

ainant, Prostak and Medina)

40. Jermaine Johnson, one of th
e emergency response workers wh

o removed the

childxen, testified that the conditi
ons in the home were the worst h

e had ever seen during his 14

`' It is not clear from the record wh
ether Medina and Prostak are re

ferring to the same position. The 
evidenca of

record references one position in
 Worcester East for which Compla

inant's application was incomple
te and thus it

would not have reached Prostak.
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year career as a social worker and emergency response
 worker for DCF. He stated that the first

floor smelled of animal feces and there were rooms tha
t could not be opened because they were

blocked by trash. There was a hole in the bathroom ceili
ng and no running water on the second

floor and there were no beds for the children. Johnson st
ated that it was a "clear cut" call to

remove the children from the home. The case remains op
en. (Testimony of Johnson)

41. After receiving the call from the Regional Manager,
 Prostak met with Medina and

the Regional Manager on the same day to review the fami
ly's case record. Prostak found the

record to be inadequate. It contained limited, sparse di
ctation, few service plans, and limited

current information on the children. (Testimony of Pro
stak and Medina)

42. On Tuesday, May 6, 2008, Prostak met with Com
plainant and the assigned social

worker. On the following day, Prostak placed Compl
ainant on administrative leave with pay

until further notice because of Complainant's improper
 supervision of the assigned worker, who

neglected her duties and exposed children under their 
supervision to serious neglect. Medina had

no involvement in the disciplinary process. (Testimony o
f Prostak and Medina)

43. Prostak testified that upon further investigation all
 of the worker's case records it was

discovered that Complainant had failed to adequately and
 effectively supervise her work. In

cases assigned to her, the worker maintained limited dict
ation that rarely documented the

presenting problems identified for the families and docum
ented no evidence that she contacted

"collaterals" or service providers. In many cases the w
orker did not see the parents for months at

a time and indicated that she had made home visits on
 days that she was scheduled to be off from

work or on a weekend. In addition, she failed to maint
ain a current, signed service plan and

closed out siblings' cases when no services had been p
rovided, even after a supported report of

abuse or neglect. (Testimony of Prostak; Ex. R-4; Ex.
 R- 5)
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44. Complainant acknowledged th
at he had difficulty with the worker

's record keeping

and reporting regarding her cases a
nd that he lead written her up previo

usly far poor record

keeping. However, he continued to 
rely on her reporting of situations 

to him. (Testimony of

Complainant)

45. As a result of their investigation
 into this case, DCF notified. Comp

lainant that it

would schedule a hearing to provid
e him with an opportunity to respon

d to the charges and

possible disciplinary action.

46. A hearing was held on August
 1 and August 6, 2008. As a resul

t of the hearing, the

regional director found just cause to 
discipline Complainant. Complainan

t was suspended for 10

days without pay and was demoted
 from the position of supervisor to

 social worker and

transfe~ed to fhe North Central Are
a Office in Leominster and placed o

n a performance

improvement plan, effective Sept
ember 29, 2008. (Ex. R-5; Testim

ony of Complainant)

47. The social worker was suspend
ed for four weeks and reassigned t

o another

supervisor and was required to unde
rgo training. (Testimony of Prosta

k)

48. Complainant appealed the disc
ipline imposed on him in both Nov

ember 2007 and

September 2008 to the Civil Servi
ce Commission. The Civil Service

 found that DCF had just

cause to discipline Complainant on b
oth occasions and to impose the s

pecific discipline that it

did. (Ex. R-1)

49. Since September 29, 2009, Co
mplainant has continued to work a

s a social worker for

DCF at the North Central Area Of
fice where he performs his duties we

ll. (Ex. C-11; Ex. C-13)

Since that time, Complainant had no
t applied for a promotion to the pos

ition of supervisor.

50. Prostak testified credibly that Co
mplainant's age, gender and nati

onal origin were

not factors in his discipline.
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51. Prostak estimated that fio
m 2005 to 2007, she had disc

iplined. approximately seven

men and women, the majorit
y o~whom were white, one w

as African-American and on
e was in

his or her SOs.

52. Prostak testified credibly 
that she has promoted one whi

te male into an APM positi
on

during the period of 2005 to 2
008 and three bicultural wom

en to supervisory positions.
 She

encouraged male social worke
rs, including Khrystian King

 and Jermaine Johnson, to see
k

supervisory positions.

III. CONCLUSIONS OF LA
W

A. Discrimination

M.G.L. c. 151B, s. 4(1) prohib
its discrimination in the term

s and conditions of

employment based on xace, g
ender, national origin, age and

 retaliation.5 Absent direct e
vidence

of discrimination, Complainan
t must establish that: (1) he i

s a member of a protected clas
s; (2)

he was performing his positio
n in a satisfactory manner; (3

) he suffered an adverse empl
oyment

action; and (4) similarly-situ
ated, qualified persons not of h

is protected class were not t
reated in

a Iike manner in circumstance
s that give rise to an inferenc

e of xace and national origin

discrimination. See Lipchitz v
. Raytheon Company, 434 Ma

ss. 493 (2001); Abramian v
.

President &Fellows of Harvar
d College, 432 Mass. 107 (20

00); Matthews v. Ocean Spr
ay

Cranberries, Inc., 326 Mass. 1
22, 129 (1997).

Complainant contends that Res
pondents discriminated again

st him by subjecting him to

disparate treatment with regard
 to discipline as compared to 

similarly situated white, fema
le

employees. He alleges the di
sparate treatment included disc

iplining him mare harshly th
an his

5 Complainant presented no evi
dence at the public hearing re

garding his claims of age discx
imination and retaliation

for a previous MCAD complain
t filed in 1995. Those claim

s were not addressed in Compla
inant's post hearing

submission. Therefore, Complai
nant's claims of age discrim

ination and retaliation are dism
issed.
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supervisees and demoting and transferring him.
 He also alleges that he was treated in a

disparaging manner by his supervisors in a pred
ominantly female workplace.

As a Hispanic man from Columbia, Complainan
t is a member of a protected class on the

basis of his race, gender and national origin. Ho
wever, I conclude that Complainant has failed

 to

establish that he was adequately performing his 
job. There was ample evidence of

Complainant's failure to provide adequate sup
ervision to social workers and to follow protoco

l.

In one case, he failed to ensure that relatives with
 whom children were placed had been vetted b

y

the agency and in another case his failure to adequ
ately supervise a worker resulted in childre

n

living in deplorable conditions being removed f
rom their home on an emergency basis. In eac

h

case, Complainant placed children in DCF custo
dy in potential danger. Therefore I conclude tha

t

Complainant has failed to establish a prima faci
e case of gender, race and national origin

discrimination.

Even if Complainant has established that he w
as adequately performing his job,

Complainant has failed to establish that sunilarly 
situated co-workers not in his protected class

were treated differently than he was. Complaina
nt's Area Director testified that, during the ti

me

period in question, she had disciplined predomin
antly white supervisors, both male and female

,

and one African-American.

Assuming, however, that Complainant has establi
shed a prima facie case of

discrimination, the burden of production shifts to 
Respondents to offer legitimate, non-

discriminatory reasons for their conduct. Abram
ian v. President and Fellows of Harvard

College, 432 Mass 107(2000); Wheelock College
 v. MCAD, 371 Mass. 130 136 (1976); Blare

v. Husk~Iniection Moldin~Systems Boston, Inc. 41
9 Mass 437 (1995). Respondents must
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"produce credible evidence to show that the reason 
or reasons advanced were the real reasons."

Lewis v. Area II Homecare, 397 Mass 761, 766-67 (
1986)

Respondents' articulated reasons for suspending a
nd demoting Complainant were his

failure to adequately perform his job and his failure
 to follow protocol and to closely monitor a

worker, resulting in placing children in the care of D
CF in jeopardy. Thus, Respondents have

articulated a legitimate non-discriminatory reason
 which I find credible.

Once Respondents have proffered evidence of leg
itimate, non-discriminatory reasons for

their actions, the Complainant must show that Res
pondents' reasons were a pretext for unlawfiil

discrimination. Complainant need not disprove all of
 the non-discriminatory reasons proffered

by the employer, but need only prove that "discrimina
tory animus was a material and important

ingredient in the decision making calculus." Chief
 Justice for Administration and Management

of the Trial Court v. Massachusetts Commission Aga
inst Discrimination, 439 Mass. 729, 735

(2003). He must prove that Respondent acted with
 discriminatory intent, motive or state of

mind. Lipchitz v. Raytheon Company, 434 Mass 49
3, 504 (2001)

Complainant offers as evidence of pretext, unkind
 and critical conduct toward him by his

supervisors.. While there was evidence that his super
visors, particularly Medina, were curt with

Complainant and perhaps openly disparaging at ti
mes, there was no evidence that their conduct

resulted from discriminatory animus, but rather was 
the result of personality conflicts or

disagreements about case handling. Thus I conclud
e that there is insufficient credible evidence

to support a conclusion that the reasons Respondent
s' articulated for their actions were motivated

by discriminatory intent, motive or state of mind. L
ipchitz v. Raytheon Company, 434 Mass.

493, 503 (2001).
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Promotion

In order to establish a prima facie case of discriminatory failure to promote, Complainant

must show that he is a member of a protected class who was qualified for the position, that he

was denied the position and the position was awarded to someone not of his protected class.

Alves v. Town of Freetown Police &Board of Selectmen, 18 MDLR 112 (1996); See Puckett v.

Commercial Aviation Services, 24 MDLR 77 (2002) (finding evidence of race discrimination

when persons outside of the Complainant's protected category were.selected for promotional

opportunities that were denied to the Complainant, a qualified candidate)

Complainant has established his membership in a protected class by virtue of his race,

gender and national origin. Complainant has shown that, by virtue of his education and years of

experience as a supervisor, he was nominally qualified for an APM position. However, I

conclude that Complainant has failed to establish that he applied for an APM position as his

application was incomplete and was filed late and therefore was not forwarded to DCF by the

Human Resources Department. I did not credit his testimony that Medina refused to sign his

supervisor's reference form. I conclude that it is more likely that Complainant falsely placed the

blame on Medina for his having filed a late application with HRD.6

Therefore, I conclude that Complainant has failed to establish a prima facie case of

failure to promote, and I conclude that Respondents did not engage in unlawful discrimination on

the basis of gender, race or national origin.

6 Assuming, arguendo, that Medina refused to sign the form, thus removing Complainant from considerati
on for the

position, there nevertheless exists no evidence of discriminatory animus. Moreover, it is clear that Res
pondents

would not have promoted Complainant to the position of APM as he had already been disciplined for his 
poor

performance regarding the B case and his supervisors did not consider him qualified for a promotion.
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IV. ORDER

For the reasons stated above, the complaint in this matter is hereby dismissed. This

constitutes the final decision of the hearing officer. Any party aggrieved by this order may file a

Notice of Appeal within ten days of receipt of this order and a Petition for Review within 30

days of receipt of this order.

SO ORDERED, this 21St day of May, 2015

~-' JUDITH E. KAPLI~N
Hearing Officer
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